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Introduction 


• October  1991  - Sexual  harassment  is  raised  to  national  prominence  by  the  Anita 

Hill/Clarence  Thomas  hearing s before  the  Senate  Judiciary  Committee. 

• February  1992  — In  its  Franklin  decision,  the  U.  S.  Supreme  Court  issues  a powerful 

warning  to  schools  that  victims  of  sex  discrimination  in  educational 
programs  may  now  sue  for  monetary  damages. 

• March  1993  — National  clipping  services  estimate  that  over  700  articles  on  sexual 

harassment  appear  in  U.S.  newspapers  each  week. 


Maybe  you  recall  images  of  Anita  Hill  and  Clarence  Thomas  at  the  witness  table  before  the 
Senate  Judiciary  Committee.  That  " national  lesson"  left  in  its  wake  strong  feelings,  more  than 
a little  anxiety  and  anger,  and  very  little  accurate  information  about  sexual  harassment.  In  the 
months  that  followed,  public  awareness,  attitudes  and  behavior,  and  court  opinions  have  been 
changing  rapidly.  Sexual  harassment  in  schools  has  become  a critical  issue  warranting  national 
attention. 

Sexual  harassment  and  intimidation  do  occur  in  Montana  schools.  Examples  include  "Friday 
Flip-Up  Day,"  cross-dressing  sexual  skits,  verbal  harassment  in  hallways  and  buses,  and 
inappropriate  touching  and  assault.  This  affects  the  lives  and  careers  of  students,  teachers,  and 
staff  from  the  largest  to  the  smallest  districts. 

The  good  word  is  that  Montana  educators,  parents,  and  students  have  been  active  since  1990 
addressing  sexual  harassment  issues  in  training  awareness  raising  and  policy  development.  But, 
state  agencies  are  still  deluged  with  requests  for  training  and  assistance.  It  is  not  an  exaggeration 
to  state  that  sexual  harassment  and  intimidation  in  schools  remain  pressing  legal  issues  facing 
many  Montana  schools  today. 

We  hope  these  resources  will  help  you  with  basic  information,  as  well  as  some  ideas  for  follow- 
up with  your  school,  students,  and  community. 


Pat  Callbeck  Harper,  Specialist 
Pat  Reichert 

OPI  Gender  Equity  Program 
May  1993 
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Purpose  of  this  Monograph 


This  monograph  and  resources  are  intended  for  educators,  administrators,  students  and 
parents.  Included  are  the  basic  information  and  examples,  summaries  of  critical  legal 
decisions,  responses  to  common  questions,  and  suggestions  for  compliance  and  training 
activities.  It  is  designed  to  help  individuals: 


• Learn  basic  definitions,  legal  decisions,  and  examples; 

• Identify  school  district  and  employee  responsibilities;  and 

• Clarify  the  roles  we  must  play  in  intervening  in  suspect  harassment  among  students  or 
adults  in  school  programs. 


Detailed  information  on  processing  reports,  and  conducting  inquiries  and  investigations  are 
not  included.  This  information,  and  technical  assistance  are  available  by  contacting  the 
Office  of  Public  Instruction,  Gender  Equity  Program,  or  other  educational  agencies  targeting 
sexual  harassment  prevention  such  as  the  Montana  School  Boards  Association,  and  the 
School  Administrators  of  Montana. 
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What  is  Sexual  Harassment? 


A Basic  Definition: 

Sexual  harassment  is  unwanted  behavior  of  a sexual  or  gender- 
directed  nature. 


Important  Legal  Definitions: 

Federal  EEOC  - Sexual  harassment  is  illegal  in  two  arenas:  the  workplace  and  the  school. 
One  of  the  earliest  definitions  was  issued  by  the  Federal  Equal  Employment  Opportunity 
Commission  in  its  "Guidelines  on  Discrimination  Because  of  Sex"  (29  C.F.R.  Section  1604.11, 
1980): 


Sexual  harassment  is  unwelcome  sexual  advances,  requests  for  sexual  favors,  and 
other  verbal  or  physical  conduct  of  a sexual  nature. 

This  behavior  constitutes  sexual  harassment  when  one  of  these  criteria  is  met: 

• Submission  to  such  conduct  is  made  either  implicitly  or  explicitly  a term 
or  condition  of  employment.  ( Quid  Pro  Quo) 

• Submission  to  or  rejection  of  such  conduct  is  used  as  a basis  for 
employment  decisions  affecting  an  individual  ( Quid  Pro  Quo) 

• Such  conduct  has  the  purpose  or  effect  of  unreasonably  interfering  with 
the  individual's  work  performance  or  creating  an  intimidating,  hostile  or 
offensive  working  environment.  ( Hostile  Environment) 
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Federal  TITLE  IX  — Sexual  harassment  of  students  is  an  illegal  form  of  sex  discrimination 
under  Title  IX  of  the  Education  Amendments  of  1972  which  prohibits  sex  discrimination  in 
the  delivery  of  services  or  in  the  provision  of  benefits  in  education  programs  receiving 
federal  financial  assistance.  It  is  based  on  the  fact  that  such  conduct  constitutes  differential 
treatment  on  the  basis  of  sex  (34  C.F.R.  Sect.  106.31). 


"No  person  in  the  United  States  shall,  on  the  basis  of  sex,  be  excluded  from 
participation  in,  be  denied  the  benefits  of,  or  be  subjected  to  discrimination  under 
any  education  program  or  activity  receiving  Federal  financial  assistance 

Title  IX  of  the  Education  Amendments  of  1972,  20  U.S.C. 
Section  1681(a),  P.L.  92-318. 


r-\ 

The  Office  for  Civil  Rights  in  the  U.S.  Department  of  Education  has  jurisdiction  over  sexual 
harassment  in  education.  This  jurisdiction  includes  students  and  employees.  OCR  issued 
this  definition  of  sexual  harassment  in  schools  in  1981*: 


" Sexual  harassment  consists  of  verbal  or  physical  conduct  of  a sexual  nature,  imposed 
on  the  basis  of  sex,  by  an  employee  or  agent  of  a recipient  [district]  that  denies,  limits, 
provides  different,  or  conditions  the  provision  of  aid,  benefits,  services  or  treatment 
protected  under  Title  IX." 


•Policy  "Memorandum  to  Regional  Civjl  Rights  Directors"  from  the  Office  for  Civil  Rights,  U.S.  Department  of  Education  issued  August 
31,  1981. 
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Montana  Laws  and  Regulations  — In  1987,  the  Montana  Legislature  authorized  the  Montana 
Human  Rights  Commission  to  issue  these  definitions  adopted  as  part  of  the  Human  Rights 
Act  regulation,  Chapter  on  "Sex  Discrimination  in  Education"  (ARM  24.9.1001 4- ): 


24.9.1002  DEFINITIONS...  (9)  " Sexual  harassment " means  unwelcome  sexual  advances, 
requests  for  sexual  favors,  and  other  verbal  or  physical  conduct  of  a sexual  nature.  (10) 
" Sexual  intimidation " means  any  unreasonable  behavior,  verbal  or  nonverbal,  which  has 
the  effect  of  subjecting  members  of  either  sex  to  humiliation,  embarrassment  or 
discomfort  because  of  their  gender. 


24.9.1003  TREATMENT  OF  STUDENTS...  (3)  No  student  shall  be  subjected  to  sexual 
intimidation  or  harassment  by  any  school  employee  or  by  the  effect  of  any  school  policy 
or  practice  when  any  employee  or  agent  of  the  educational  institution  knew  or  reasonably 
should  have  known  of  the  activity,  policy  or  practice.  No  student  shall  be  subjected  to 
sexual  harassment  or  sexual  intimidation  by  another  student  on  school-owned  or 
controlled  property  or  at  any  school  sponsored  or  supervised  functions  or  activities  when 
any  agent  or  employee  of  the  educational  institution  knew  or  reasonably  should  have 
known  of  the  activity. 


Montana’s  specific  protection  of  students  from  sexual  harassment  by  other  students  [ARM 

24.9.1003  (3)]  is  significant  among  other  state  civil  rights  laws  affecting  education. 
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Federal  Title  VII  and  Montana  Governmental  Code  of  Fair  Practices  --  In  addition  to  these 
regulations,  sexual  harassment  is  prohibited  in  employment  by  the  Montana  Governmental 
Code  of  Fair  Practices  which  requires  that  government  services  be  delivered  free  of 
discrimination  (49-2-303,  MCA).  The  Montana  Human  Rights  Act  and  Title  VII  of  the  Civil 
Rights  Act  of  1964  also  prohibit  sex  discrimination  in  employment.  Sex  discrimination 
includes  sexual  harassment  since  the  1986  U.  S.  Supreme  Court  decision  in  Meritor  Savings 
Bank  v.  Vinson. 


Board  of  Public  Education  Accreditation  Standard  10.55.802  --  The  "Equity  Standard"  states, 

" Opportunity  and  Educational  Equity  (1)  The  school  district  shall  not 
discriminate  against  any  student  on  the  basis  of  sex....  This  includes  programs , 
facilities , textbooks,  curriculum,  counseling  library  services,  and  extracurricular 
activities.  It  is  the  purpose  of  the  accreditation  standards  to  guarantee  equality 
of  educational  opportunity  to  each  person  regardless  of  sex,  race,  marital  status, 
national  origin,  or  handicapping  condition ." 
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Who  can  be  Harassed? 


Surveys  of  sexual  harassment  in  the  workplace  and  in  educational  settings  since  1980  have 
found  that  the  vast  majority  of  sexual  harassment  is  directed  at  females  by  males.  Clearly 
not  all  men  are  harassers.  A minority  of  males  or  females  harass  others,  though  a pattern 
of  one  individual  harassing  several  others  sequentially  or  simultaneously  may  be  present. 

For  example,  a 1987  survey  of  federal  employees  by  the  Merit  Systems  Protection  Board 
found  that: 

42  percent  of  the  women  and  12  percent  of  the 
men  had  received  unwanted  sexual  attention. 


Other  national  training  surveys  (Business  Week.  October  28,  1991)  in  the  late  1980s  of  over 
80,000  persons  concluded  that: 

90  percent  of  all  sexual  harassment  was  male  to  female. 

5%  percent  was  female  to  male. 

4%  percent  was  male  to  male. 

1%  percent  was  female  to  female. 


But  anyone  can  be  a subject  of  harassment,. .and  anyone  a harasser. 

Reports  from  Montana  schools  during  1992-93  indicate,  however,  that  there  may  be 
increasing  incidents  of  peer  sexual  harassment,  including  attempted  assault,  perpetrated  by 
female  students  against  other  female  and  male  students.  There  have  been  a few  cases  of 
alleged  sexual  harassment  of  adults  by  students  in  school  settings. 

Sexual  harassment  can  happen  like  this: 

male  to  female 
female  to  male 
male  to  male 
female  to  female... 

adult  to  student 

student  to  adult 

adult  to  adult 

volunteer  to  student 

public  citizen  to  teacher 

student  to  student..  in  any  case,  it  is  illegal! 
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Examples  of  Sexual  Harassment  and  Intimidation 


Sexual  harassment  includes  verbal,  nonverbal,  and  physical  behaviors  that  range  on  a 
continuum  from  leers  and  sexual  jokes  to  attempted  or  actual  assault  and  rape.  Harassing 
behavior  does  not  have  to  escalate,  but  it  often  does  if  not  stopped  early. 

There  are  two  types:  QUID  PRO  QUO  and  HOSTILE  ENVIRONMENT 
QUID  PRO  QUO  - "Do  this  for  me.  111  do  this  for  you.” 


This  form  is  serious,  "once  is  enough"  harassment.  It  can  be  in  the  form  of  threats  or 
'"bargaining"  for  sexual  favors.  Usually,  quid  pro  quo  sexual  harassment  is  done  with  clear 
intention  to  harass  or  pressure  inappropriately.  It  can  be  the  clearly  implied  expectation 
that  an  employee  or  student  will  tolerate  sexual  attention  or  advances  in  return  for  benefits 
in  job  or  education. 

Examples  of  Quid  Pro  Quo 

Sexual  harassment  is  determined  on  a case-by-case  basis,  but  the  following  examples  may 
constitute  sexual  harassment:  when  a teacher/coach  or  supervisor’s  behavior  creates  the 
perception  in  the  mind  of  a student  or  subordinate  that  the  granting  or  withholding  of 
tangible  academic  or  job  benefits  could/would  be  based  on  submission  to  sexual  attention, 
as  in... 


Pressure  for  dates  or  sexual  favors  in  exchange  for  promotion,  assignments, 
recommendations. 

"Sleep  with  me  or  I’ll  make  your  life  and  your  job  miserable..." 

Rejection  for  assignment  or  position  because  advances  were  rejected. 

Explicit  or  implicit  expectation  of  participation  in  sexual  activity  in  order  to  keep  a 
job  or  receive  educational  benefits. 

Sexual  or  intimate  behavior  with  students  with  explicit  or  implicit  promise  of  benefits 
in  grades  or  recommendations. 

"Stay  after  class  to  ‘keep  me  company’  and  I’ll  make  sure  you  get  an  ‘A’  in 
this  class.  That  would  sure  help  your  GPA  now,  wouldn’t  it?" 
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HOSTILE  ENVIRONMENT  — Intimidating,  hostile,  or  offensive 


This  form  is  more  subtle,  and  more  prevalent.  It  may  or  may  not  be  intentional.  It  includes 
repeated  unwanted  sexual  behavior  that  has  the  INTENT  or  the  EFFECT  of  creating  an 
intimidating,  hostile,  or  offensive  working  or  learning  environment. 

One  incident  alone  is  usually  not  enough  to  support  the  claim  of  sexual  harassment-hostile 
environment.  It  must  be  PERVASIVE  and  PERSISTENT,  often  forming  a pattern. 


Examples  of  Hostile  Environment 

While  sexual  harassment  is  determined  on  a case-by-case  basis,  the  following  examples  may 
constitute  hostile  environment  when  sexual  behavior,  or  behavior  targeted  because  of  a 
person’s  gender,  creates  a hostile  or  intimidating  working  or  learning  environment  (verbal, 
visual,  nonverbal,  or  physical).  The  behavior  can  have  the  intent  OR  the  effect  of  adversely 
affecting  an  individual’s  ability  to  work  or  learn,  as  in... 

Negative  or  offensive  comments,  jokes,  suggestions,  or  gestures  directed  to  an 
individual’s  or  group’s  sex  (’’gender-directed"). 

Unwanted  sexual  looks,  leers,  gestures,  flipping  up  skirts,  "de-pantsing, ’’  bra-snapping. 

Sexual  comments,  personal  questions,  sexual  rumors. 

Sexual  visuals,  posters,  graphics,  pornography. 

Unwanted  touching,  hugging,  patting,  grabbing,  groping,  rubbing. 

Comments  about  body  parts,  sexual  innuendo,  sexual  "put-downs." 

Third-party  harassment  --  consensual  behavior  that  is  offensive  to  other  persons  who 
must  "tolerate"  it  as  part  of  their  job  or  schooling. 

Patterns  of  classroom  conversation  about  sexual  activities  of  students  or  teachers, 
innuendo  directed  at  students  or  adults  because  of  their  gender. 
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Hostile  Environment  — a troublesome  and  dangerous  problem 


This  is  the  most  difficult  form  of  sexual  harassment  to  understand  because  the  subject  of  the 
behavior  determines  whether  or  not  it  is  '’unwanted"  or  "unwelcome."  The  criteria  is 
subjective. 

But  because  a pervasive  pattern  of  harassment  is  needed  to  support  a claim  of  hostile 
environment,  harassers  often  have  had  verbal  or  nonverbal  signals  that  their  behavior  is  not 
wanted  or  appreciated.  Because  of  the  subjective  nature  of  sexual  harassment,  incidents  of 
hostile  environment  can  be  controversial,  emotionally  charged,  and  difficult  to  resolve.  This 
is  especially  true  if  prompt  action  is  not  taken  to  stop  it. 

Incidents  of  inappropriate  behavior  can  result  in  a cumulative  effect  over  time  that  can 
damage  students’  and  employees’  learning  and  working  environment.  In  the  interest  of  equal 
educational  and  employment  opportunity,  it  is  always  in  a school’s  best  interest  to  take 
proactive  steps  to  stop  inappropriate  behavior  BEFORE  it  constitutes  illegal  hostile 
environment  sexual  harassment. 

Remember,  inaction  can  lead  a school  community  to  assume  that  such  behavior  is 
appropriate,  acceptable,  or  "normal." 
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Some  Case  Study  Examples  From  Montana  Schools 

These  are  typical  situations  reported  to  state  agencies.  Identities  are  protected. 

Suspect  Hostile  Environment: 

1.  A female  eighth  grader  asks  her  counselor  to  move  her  to  a new  homeroom  because 
she  "just  can’t  get  along  with  the  kids  upstairs."  Another  teacher  provides  eye-witness 
accounts  of  female  students  who  have  a habit  of  "moo-ing"  and  "barking"  at  this 
particular  female  student  every  day  in  the  hallway. 

2.  A male  student  teacher  is  the  object  of  sexual  innuendo  and  personal  questions  from 
a group  of  female  teachers,  including  his  supervising  teacher.  Calls  to  his  home, 
persistent  invitations  for  dates,  and  physical  "cornering"  make  him  very 
uncomfortable.  He  doesn’t  make  a report,  but  mentions  it  to  his  college  adviser. 

3.  Young  elementary  boys  have  a contest  every  recess  of  how  many  girls’  skirts  they  can 
lift.  After  the  girls’  protests  to  the  playground  aide  fail  to  stop  it,  the  girls  begin  to 
wear  multiple  layers  of  shorts  and  sweat  pants  under  their  skirts  on  Friday-Flip-Up- 
Days. 

4.  A young  woman  is  the  only  female  in  her  vo-ed  class.  Males  in  her  class  tell  "dirty 
jokes"  during  class,  and  the  instructor  maintains  a collection  of  tool  posters  with 
scantily-dressed  females  over  his  desk  in  the  class.  After  the  female  complains  about 
the  posters,  she  notices  yellow  sticky  notes  covering  parts  of  the  poster  model’s 
anatomy. 

5.  A group  of  high  school  athletes  perform  annually  at  a school  assembly  and  game  in 
a "cross-dress"  skit  using  nerf  ball  halves  under  tight  T-shirts  with  sexual  nicknames 
that  correspond  to  female  majorettes.  A female  student  and  a parent  complain  that 
this  is  sexual  harassment. 

6.  A district  bus  driver  jokes  with  boys  on  his  route  about  his  "split  personality"  - bus 
driver  and  rapist.  He  shares  the  "swim  suit  issue"  with  them,  and  comments  that  he 
keeps  a "prospect  list"  that  includes  some  of  the  girls  that  ride  his  bus  regularly.  The 
bus  company  objects  to  the  district’s  "overbearing"  demands  that  the  driver  be 
disciplined  and  removed  from  school  bus  duties. 
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Suspect  Quid  Pro  Quo: 


1.  A high  school  teacher  has  the  habit  of  beginning  class  every  Monday  with  teasing  and 
quizzing  the  students  about  their  sexual  activities  of  the  weekend.  Both  male  and 
female  students  share  their  embarrassment  with  other  teachers,  but  refuse  to  file 
complaints  for  fear  of  endangering  their  grades. 

2.  A male  teacher/coach  has  the  nickname  "pervert”  among  middle  and  high  school 
students.  Male  and  female  students  witness  to  his  touching  female  students  on  the 
buttocks,  and  his  sexually  explicit  banter  outside  of  class.  "Keep  me  company  after 
school,  and  you’ll  do  well  in  my  class,"  is  a comment  reportedly  passed  from  older 
students  to  younger  ones. 

3.  A female  teacher  is  regularly  assigned  to  take  minutes  at  meetings  despite  her  polite 
refusals.  After  she  is  the  brunt  of  sexual  jokes,  and  anonymous  notes  to  "our  favorite 
femi-nazi,"  she  files  a Title  IX  complaint.  A few  weeks  later  she  is  told  that  her 
application  for  assistant  coach  is  denied  because  "we  need  ‘cooperative’  staff  as  our 
coaches." 

4.  Female  office  staff  members  frequently  share  in  private  that  they  are  offended  by 
how  a district  administrator  very  subtly  touches  them  while  they  are  working.  They 
tell  the  EEO  officer,  but  refuse  to  file  a complaint  for  fear  of  what  the  administrator 
might  do. 
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Common  Questions  About  Sexual  Harassment 

• What  counts  more  — the  intent  or  the  impact  of  the  behavior? 

• What  about  false  accusations? 

• Aren’t  there  rights  to  freedom  of  speech  involved  here? 

• What  about  retaliation? 


INTENT  VS.  IMPACT? 


" But  I was  only  joking ! Can’t  they  take  a stupid  joke.  They’re  just 
using  this  to  get  us  in  trouble,  that’s  all ." 


The  courts  and  human  rights  regulations  don’t  require  the  victim  and  the  harasser  to  reach 
a "consensus"  on  what  IS  harassment.  The  definition  is  a subjective  one;  that  is,  if  the 
person  receiving  the  behavior  finds  it  unwanted,  humiliating  or  offensive  then  it  may  be 
sexual  harassment.  Furthermore,  innocent  intentions  are  no  defense  if  sexual  harassment 
is  substantiated. 

Both  students  and  adults  are  fully  capable  of  creating  a hostile  working  or  learning 
environment  that  may  violate  state  and  federal  laws,  whether  they  intended  to  or  not. 

Remember,  the  legal  guidelines  have  subjective  criteria.  Sexual  harassment  exists  if  the 
unwanted  conduct  has  the  "purpose  or  effect"  of  interfering  with  the  individual’s  work  or 
school  performance  by  creating  a hostile  environment.  In  short,  that  translates  to: 


IMPACT  OVER  INTENT 
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A Word  about  False  Accusations 


A common  question  from  teachers,  administrators,  and  supervisors  is  "How  do  I protect 
myself  from  false  accusations  of  sexual  harassment?" 

This  may  be  a reasonable  fear  as  the  work  of  educating  our  students,  staff  and  community 
members  is  proceeding.  But  the  reality  is  that  a very,  very  small  percentage  of  complaints 
are  proven  to  be  false  or  fabricated. 

Investigative  techniques  used  by  competent  professionals  to  determine  credibility  are  being 
used  more  widely  in  school  investigations  of  alleged  sexual  harassment.  In  addition,  the  act 
of  filing  complaints  or  taking  other  legal  action  remain  difficult,  lengthy,  and  often  expensive 
endeavors  not  infrequently  accompanied  by  isolation,  reprisal  or  retaliation,  and  loss  of 
income  or  status.  These  factors  often  help  to  expose  or  dissuade  most  persons  who  would 
use  sexual  harassment  to  fabricate  charges  and  ruin  reputations. 


Advice  for  dealing  with  false  accusations: 

Implement  regular,  broad-based  training  programs  in  school  and  community.  Accurate 
information  about  what  is  and  is  not  sexual  harassment  is  a good  preventive  measure. 

Follow  the  suggested  self-defense  steps  on  page  33  if  you  believe  you  are  the  object  of  false 
rumors  or  accusations. 
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Freedom  of  Speech  and  Sexual  Harassment  * 

The  First  Amendment  to  the  U.S.  Constitution  provides  that  Congress  shall  make  no  law 
abridging  the  freedom  of  speech.  This  prohibition  in  the  Bill  of  Rights  applies  to  states  and 
state  entities  through  the  Fourteenth  Amendment. 

While  this  prohibition  seems  absolute,  the  U.  S.  Supreme  Court  has  recognized  limits  to  this 
liberty  when  exercised  in  an  educational  environment  For  example,  student  free  speech  is 
protected  if  it  does  not  disrupt  classroom  activities,  endanger  the  health  or  welfare  of  others, 
or  infringe  on  the  rights  of  others. 

In  Bethel  School  District  v.  Fraser , the  Supreme  Court  found  that  a district  may 
punish  students  who  engage  in  "offensively  lewd  or  indecent"  speech.  The 
Court  recognized  that  while  public  school  students  have  the  right  to  advocate 
unpopular  or  controversial  views  at  school,  that  right  must  be  balanced  against 
the  school’s  interest  and  responsibility  to  maintain  acceptable  social  and  legal 
behavior. 

Students  and  employees  in  Montana  schools  have  a constitutional  right  to 
learn  and  work  in  an  environment  free  of  discrimination  (including  sexual 
harassment).  Claims  of  "freedom  of  speech"  or  other  constitutional  rights 
must  be  balanced  against  the  right  to  be  free  from  discrimination  on  the  basis 
of  sex. 

Furthermore,  high  school  or  elementary  school  administrators  may  exercise  prior  restraint 
over  student  publications  if  the  administrator  reasonably  believes  the  publication  would 
disrupt  the  school  environment. 

The  Court  found  that  school  officials  can  exercise  "editorial  control  over  the 
style  and  content  of  student  speech  in  school-sponsored  expressive  activities 
so  long  as  their  actions  reasonably  relate  to  legitimate  [educational]  concerns." 

(*  p.  107-108.) 

In  Miles  v.  Denver  Public  Schools,  the  U.  S.  Court  of  Appeals  Tenth  Circuit  ruled  that  the 
speech  of  a classroom  teacher  who  discussed  sexual  rumors  about  students  was  not  protected 
by  the  First  Amendment.  The  court  found  the  teacher’s  speech  was  "school  sponsored,"  and 
that  the  school  could  discipline  him  to  ensure  an  atmosphere  where  teachers  do  not  make 
statements  that  embarrass  students  among  their  peers. 

In  summary:  Schools  have  a responsibility  to  balance  these  two  freedoms: 
freedom  of  speech  and  freedom  from  discrimination.  The  U.  S.  Supreme 
Court  gave  important  guidance  on  this  issue  when  it  recognized  there  is  a limit 
on  freedom  of  speech  when  it  infringes  on  the  rights  of  others. 

•From  "Student  Rights:  Freedom  of  Speech  and  Religion,"  IJ.  S.  Supreme  Court  Education  Cases.  2d  Ed.,  Data  Research,  Inc.,  1991. 
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Retaliation  — Bad  for  Education 


The  Women’s  Legal  Defense  Fund  found  in  a 1991  survey  that  only  1-7  percent  of  women  who 
report  sexual  harassment  on  surveys  actually  file  a complaint  or  seek  legal  help . 


This  survey  indicated  two  major  reasons  why  persons  who  experience  sexual  harassment  fail 
to  report  it  or  take  other  legal  action:  1)  loss  of  privacy,  and  2)  fear  of  retaliation.  In  an 
informal  survey  of  over  150  Montana  high  school  students  attending  training  events  in  1991- 
92*,  students  agreed  that  retaliation  or  reprisal  are  powerful  "chillers"  of  their  own  voices 
against  harassment  in  school. 

Retaliation  against  persons  who  file  complaints,  or  who  support  others  with  testimony,  is 
illegal  under  Title  IX  and  Montana  laws  and  regulations.  It  is  a violation  which  could  result 
in  a separate  complaint  against  the  district  through  the  Human  Rights  Commission,  the 
Office  for  Civil  Rights  in  Denver,  or  district  Title  IX  process. 

But  more  important,  tolerance  of  retaliation  and  reprisal  "poisons"  a school  environment. 
When  retaliation  is  allowed  to  "control"  an  environment,  individuals  with  problems  or 
concerns  may  quickly  (and  painfully)  learn  that  the  only  place  they  can  receive  serious 
attention,  and  safety,  is  OUTSIDE  the  school’s  processes.  This  can  be  expensive,  litigious, 
and  very  divisive  for  any  district. 


Suggestions  for  dealing  with  retaliation : 

1.  Learn  the  legal  guidelines  about  retaliation,  and  learn  to  recognize  iL 

2 Include  prohibitions  against  retaliation  in  district  policies  and  in  training  for  students , 
staff,  and  volunteers 

3.  Notify  all  participants  in  inquiries  or  investigations  that  they  should  report  any  retaliation 
they  receive  or  witness  to  the  administration  immediately. 

4.  Enforce  your  policies  against  retaliation  and  reprisal 


*Over  150  students  were  surveyed  during  sexual  harassment  training  events  conducted  by  Dr.  Nan  Stein,  now  of  the  Wellesley  Center  for 
Research  on  Women,  Project  on  Sexual  Harassment,  and  OPI  Specialist  Pat  Callbeck  Harper  in  1991-92.  Students  were  from  grades  8-12. 
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Critical  Legal  Decisions  Affecting  Schools 

While  states  like  California  and  Minnesota  have  state  laws  requiring  schools  to  address 
sexual  harassment,  most  of  our  directions  come  from  important  court  decisions  issued  since 
the  mid-1970s.  Where  at  first  definitions  of  sexual  harassment  were  the  focus  of  court 
decisions,  now  the  key  issue  of  liability  is  being  developed  through  court  and  Human  Rights 
Commission  decisions. 

Of  all  these,  there  is  one  major  decision  handed  down  in  February  1992  by  the  U.S. 
Supreme  Court  that  provides  significant  legal  direction  for  schools  ( Franklin  v.  Gwinnett 
County  Public  Schools).  That  decision  and  several  other  important  federal  and  state 
decisions  are  summarized  here.  Also,  relevant  Montana  Human  Rights  Commission  rulings 
are  included. 


Important  Decisions 

Monetary  Damages  The  most  important  recent  case  is  the  first  Title  IX  case  to  reach  the 

U.S.  Supreme  Court.  In  Franklin  v.  Gwinnett  County  Public  Schools , 
1992,  the  Court  found  that  persons  may  sue  for  compensatory  damages 
in  complaints  of  intentional  sex  discrimination  in  educational  programs 
under  Title  IX  for  the  first  time  (the  only  remedy  in  the  law  had  been 
withholding  of  federal  funds).  Christine  Franklin  alleged  that  the 
district’s  responses  were  inadequate  to  protect  her  from  sexual 
harassment  by  a teacher/coach.  She  is  suing  the  district  and  the 
teacher  whom  she  asked  for  help  but  who  did  nothing  to  assist  her. 
(U.S.S.C.  90-918,  February  1992) 


Sexual  Harassment  is 

Sex  Discrimination  In  Meritor  Savings  Bank  v.  Vinson , the  U.S.  Supreme  Court  ruled  that 

sexual  harassment  is  a form  of  sex  discrimination  and  a violation  of 
Title  VII  (477  U.S.  57,  91  L.Ed.2d  49,  106  S.Ct.  2399,  1986).  In  recent 
decisions,  courts  have  expanded  the  traditional  definition  of  illegal 
conduct  to  include  "gender-directed"  conduct  — offensive  conduct 
without  explicit  sexual  overtones.  (Andrews  v.  City  of  Philadelphia  [3d 
Cir.,  1990];  Hall  v.  Gus  Construction  Co.  [8th  Cir.,  1988]) 
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" Reasonable  Woman 
Standard 


Sexual  visuals 


"Affirmative  duty " 


In  Cwalinski  v.  Buttrey  (Mt  HRC  Case  No.  9001004049,  September  23, 
1992),  the  Montana  Human  Rights  Commission  found  that  gender- 
based  aggression  or  intimidation  is  sufficient  to  establish  a claim  of 
sexual  harassment  hostile  working  environment  (conduct  need  not  be 
sexual  in  nature). 


In  Ellison  v.  Brady,  the  U.S.  Court  of  Appeals  Ninth  Circuit  held  that 
sexual  harassment  is  determined  by  what  a reasonable  woman  would 
consider  severe  or  pervasive  enough  to  alter  her  employment 
conditions.  It  found  that  the  "reasonable  person"  standard  was  biased 
in  favor  of  males.  (924  F.2d  872  [9th  Cir.  1991]) 

In  DeLong  v.  JJ.  Welcome  Construction  Co.,  the  Montana  Human 
Rights  Commission  adopted  the  "reasonable  woman11  and  a "reasonable 
victim"  standard.  This  was  a case  of  verbal  sexual  harassment.  (Mt 
HRC  Case  No.  9001004037,  January  31,  1992) 

In  Robinson  v.  Jacksonville  Shipyards,  Inc.,  the  court  ruled  that  pictures 
of  nude  women  (sexual  visuals  and  posters)  and  demeaning  remarks  by 
coworkers  created  an  unlawful  hostile  environment.  The  court  refused 
to  accept  the  employer’s  claims  that  it  lacked  knowledge  of  the 
behaviors,  given  the  pervasiveness  of  the  harassment.  (760  F.  Supp. 
1486  [M.D.  Fla.  1991]) 


In  Doe  v.  Taylor  Independent  School  District,  the  U.S.  Court  of  Appeals 
Fifth  Circuit  found  that  students  have  a firmly  established  constitutional 
right  under  the  due  process  and  equal  protection  clauses  of  the 
Fourteenth  Amendment  to  be  free  from  sexual  harassment  and 
molestation  by  a state  employee-teacher.  The  Court  found  that  the 
superintendent  and  the  principal  had  an  affirmative  duty  to  protect 
students  from  sexual  intrusion  into  bodily  integrity.  Furthermore,  it 
found  that  administrators  "have  a duty  to  police  the  halls  of  our  public 
schools  to  ensure  that  school  children,  who  are  obligated  to  attend, 
have  an  opportunity  to  learn  and  study  in  the  school  environment  free 
from  sexual  molestation  and  harassment."  (U.S.  5th  Cir.,  No.  90-8431, 
1992) 
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First  Peer  Harassment 

Decisions  — Pep  Rallies 

to  Graffiti  In  1991,  the  Minnesota  Department  of  Human  Rights  ruled  that  the 

school  administration  had  failed  to  respond  appropriately  to  stop  the 
18-month  appearance  of  vulgar  and  sexually  explicit  messages  on  the 
boys’  bathroom  walls  about  student  Katy  Lyle.  This  is  one  of  the  first 
cases  of  peer  harassment  filed  in  the  nation.  The  Lyles  were  awarded 
$15,000,  and  the  school  was  found  lacking  in  its  handling  of  Katy’s 
complaint  as  well  as  complaints  about  sexual  photographs  in  a boy’s 
folder,  and  a sexually  explicit  school  skit.  The  district  was  ordered  to 
adopt  a sexual  harassment  policy,  publish  it  in  age-appropriate 
language  for  students,  allow  students  to  report  to  any  adult  in  the 
school,  provide  outreach  education  for  parents  and  students,  and  check 
bathroom  walls  daily  for  inappropriate  graffiti.  (MN  Dept.  Human 
Rights , #ED360,  1991 ) 

In  1992,  elementary  student  Chelsea  Hentz  filed  the  first  elementary 
peer  harassment  complaint  in  the  nation  with  the  Minnesota 
Department  of  Human  Rights  and  the  Office  for  Civil  Rights.  The 
OCR  ruled  in  Hentz’s  favor. 


Discrimination  in 

Montana  Schools  The  Montana  Human  Rights  Commission  has  already  awarded 

damages  to  individuals  who  have  been  discriminated  against  in 
education.  The  Commission  awarded  damages  to  a student  after  a 
teacher  called  him  "a  dirty  Indian  dog"  in  violation  of  the  Human 
Rights  Act  ( Cobell  v.  Box  Elder  School  District,  HRC  Case  No.  RGs7- 
480,  1982).  No  case  of  sex  discrimination  in  education  has  reached 
the  full  Commission  as  of  this  date,  but  it  is  likely  that  it  will  award 
damages  to  a person  sexually  harassed  in  school  as  it  has  done  for 
victims  in  the  workplace. 
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Administrators  and 
Liability 


Deliberate 
Indifference  to 
Teacher's 
Misconduct 


In  its  decision  in  Trader  v.  Hennepin  Technical  Center , the  federal 
district  court  (MN)  ruled  that  when  administrators  know,  or  should 
have  known,  that  an  employee  is  engaging  in  a pattern  of  sexual 
harassment  and  they  fail  to  take  prompt  action  to  remedy  the  situation, 
they  may  be  held  liable  for  the  employee’s  conduct.  Moreover,  if  the 
conduct  is  so  heinous  and  continues  in  spite  of  complaints,  a court  may 
award  punitive  damages.  Since  punitive  damages  must  be  paid  from 
personal  funds,  this  ruling  should  alert  administrators  of  the  hazards  of 
failing  to  act  promptly  and  effectively  when  students  or  employees 
complain  about  sexual  harassment.  In  this  case,  three  administrators 
and  a teacher  were  ordered  to  pay  $220,000  in  punitive  damages. 
(Trader  v.  HTC,  Case  No.  4085 , Civil  411 , May  26,  1988,  Law  Week  Vol. 
5.  No.  23) 


In  Stoneking  v.  Bradford  Area  School  District  (882  F.2d  720  CA3,  1989, 
No.  87-3637),  the  U.  S.  Court  of  Appeals  Third  Circuit  ruled  that  a 
high  school  girl  may  sue  the  district,  and  the  principal  and  assistant 
principal  (as  individuals)  for  failing  to  prevent  or  stop  sexual  assaults 
by  her  band  teacher.  The  court  affirmed  the  "special  relationship"  that 
exists  between  the  school  and  students.  The  administrators’  qualified 
immunity  did  not  apply  in  the  face  of  charges  of  reckless  disregard  of 
the  rights  of  students  to  be  free  from  sexual  molestation  and  abuse  by 
teachers.  "It  is  real  obvious  that  when  school  districts  get  allegations, 
they  can  no  longer  ignore  them  or  just  hope  that  it  goes  away," 
according  to  Steve  Russell,  Pennsylvania  School  Boards  Association 
legal  counsel.  (In  "School  Administrators  Can  Be  Sued,"  School  Law 
News,  Vol.  17,  No.  20,  September  28,  1989) 


(Credit  and  appreciation  for  the  above  legal  summaries  to  Kathleen  Holden,  Chief  Legal  Counsel  of  OPI,  and  to  Jerry  Keck,  Compliance 
Supervisor  for  the  Montana  Human  Rights  Commission.) 


How  Big  is  this  Problem? 


It’s  an  economic  problem... 


Sexual  harassment  costs  a typical  Fortune  500  corporation  $6. 7 million  each  year 
in  lost  productivity , turnover,  and  absenteeism.  That  amounts  to  $287  per 
employee,  while  preventative  measures  cost  $8.50  per  employee  (1988  Study  of 
Fortune  500  Companies  by  Working  Woman,  in  TIME,  October  21,  1991,  p. 
64). 

In  1988,  the  U.S.  Government  Accounting  Office  estimated  a loss  over  the  last 
two  years  of  $267  million  in  low  productivity,  turnover,  and  absenteeism  due  to 
sexual  harassment  in  the  federal  workforce  ("Sexual  Harassment  in  the  Federal 
Workplace:  An  Update,"  D.C.:  Merit  System  Protection  Board,  1988). 

In  Minnesota  State  Court  and  Human  Rights  Commission,  recent  decisions 
against  school  districts  have  awarded  students  from  $15,000  to  $20,000  in 
damages  for  sexual  harassment  in  high  school  and  elementary  school.  In  a 
settlement  agreement  from  the  Stoneking  v.  Bradford  Area  Schools  case,  two  of 
the  three  female  student  plaintiffs  received  $700,000. 

An  October  1991  Newsweek  poll  found  that  42  percent  of  the  women  and  37 
percent  of  the  men  personally  knew  a victim  of  sexual  harassment  at  work  or  in 
school  ("Striking  a Nerve,"  Newsweek,  October  21,  1991,  p.  34). 

A 1991  poll  by  the  National  Association  for  Female  Executives  found  that 
53percent  of  its  1,300  members  were  sexually  harassed  or  knew  someone  who  was 
("Out  of  the  Shadows,"  Business  Week.  October  28,  1991,  p.  31). 
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IPs  an  equal  educational  opportunity  problem... 


In  1980-81,  Dr.  Nan  Stein  of  the  Massachusetts  Department  of  Education  conducted 
the  first  survey  of  peer  harassment  with  200  high  school  students.  In  addition,  60  in- 
depth  interviews  were  conducted  with  young  women  enrolled  in  nontraditional 
courses  for  their  sex.  The  research  revealed  that  young  females  were  much  more 
likely  to  be  victims  than  male  counterparts;  sexual  harassment  is  a problem  for  many 
students  in  regular  and  vocational  high  schools;  it  is  not  the  case  that  it  occurs  only 
when  females  are  in  the  minority;  student-to-student  harassment  is  more  prevalent 
than  teacher-to-student;  and  sexual  harassment  on  the  job  is  not  unfamiliar  to 
students,  including  work-study  situations  (" Sexual  harassment  of  high  school  students : 
Preliminary  research  results by  Nan  Stein . Quincy,  MA:  Mass . Dept . of  Educ.,  1981*). 

In  a 1986  survey  by  the  Association  of  American  Colleges,  32  percent  of  tenured 
faculty  women  and  49  percent  of  untenured  women  at  Harvard  reported  some  form 
of  sexual  harassment  (" Striking  a Nerve,"  Newsweek . October  21,  1991,  p.  38). 

In  Montana  during  the  1992-93  school  year,  requests  for  sexual  harassment  training 
were  received  at  the  rate  of  10-20  districts/agencies  each  week.  Training  events  have 
reached  over  3,000  students  and  staff  in  over  140  districts  (Source:  OPI,  Gender 
Equity  Office). 

Report  data  from  the  Montan  Human  Rights  Commission  shows  that  from  FY  1986 
to  FY  1993  there  have  been  64  complaints  alleging  sex  discrimination  against  school 
districts.  Eight  have  been  sexual  harassment  complaints,  two  of  which  involved 
students.  In  1992,  there  were  no  complaints  alleging  sexual  harassment,  while  in  1993 
there  have  been  two  in  the  first  half  of  the  year.  In  1992-93,  there  were  at  least  four 
complaints  filed  with  the  Office  for  Civil  Rights  from  Montana  schools  alleging  sexual 
harassment.  Prior  to  1993,  there  were  no  sexual  harassment  complaints  filed  from 
Montana  with  the  OCR. 

The  results  of  the  first  national  scientific  survey  of  sexual 
harassment  in  America’s  schools,  released  on  June  2,  1993, 
showed  that  four  out  of  five  females  and  three  out  of  five  males 
experienced  sexual  harassment  in  schools  from  grade  eight 
through  eleven.  The  forms  most  reported  included  lewd  jokes 
and  comments,  "pantsing,"  touching  and  rubbing,  flashing  and 
mooning,  blocking  hallways,  and  assault  (See  resource  list). 


•IN  "Bitter  Lessons  for  All:  Sexual  Harassment  in  Schools,"  by  E.  Linn,  N.  Stein,  and  J.  Young  with  S.  Davis  in  Sexuality  in  the  Curriculum, 
James  T.  Sears,  editor,  New  York:  Teachers  College  Press,  1992,  pp.  115-116. 
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Effects  of  Sexual  Harassment 


" ‘The  school  environment  is  supposed  to  be  an  atmosphere  in  which  teachers  are 
mentoring  students...  yet  harassment  in  unsupervised  activities  is  pervasive.  ’ But 
the  problem...  ‘is  that  everyone  in  school  becomes  a victim....  The  very  fact  that 
a young  woman  knows  that  incidents  of  sexual  harassment  have  happened 
decreases  her  sense  of  safety....  Everyone  is  in  some  way  victimized  or  in  some 
way  changed  by  sexual  harassment.  ’ " 

Eleanor  Linn,  Programs  for  Educational 
Opportunity,  University  of  Michigan  * 


Sexual  harassment  can  lead  to  a wide  variety  of  reactions.  Its  effects  can  be  psychological, 
emotional,  physical  or  economic.  They  can  range  from  anxiety  and  anger,  to  ulcers  and 
headaches,  to  reduced  productivity  and  termination. 


Effects  on  Victims  or  Subjects 

Humiliation,  embarrassment,  loss  of  motivation 
Fear  for  personal  safety 

Dropping  out  of  classes  or  school  altogether 
Discipline  problems,  increased  violence 

Drop  in  achievement,  and  learning 
Loss  of  self-esteem 

Betrayal  of  trust  in  school  and 
school  officials 


Bodily  harm,  ulcers,  headaches 

Stress-related  symptoms,  illness 

Low  productivity,  transfers,  turnover 
Resignations,  terminations 


‘Conversation  with  Eleanor  Linn  and  staff  of  the  National  Council  for  Research  on  Women,  October  22,  1991,  IN  "NCSEE  Focus  Issue 
on  Sexual  Harassment,"  January  1993,  p.  3. 
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Coping  Strategies  of  Victims/ Subjects 

Dr.  Louise  Fitzgerald  (University  of  Illinois  at  Champaign)  developed  this  list  of  "strategies" 
from  her  research  on  the  psychological  effects  of  sexual  harassment,  including  some  that  are 
not  constructive*: 

Internally  Focused  Strategies 

Detachment  — minimizing  situation , treating  it  as  a joke. 

Denial  - hoping  it  will  stop,  trying  to  forget  it. 

Relabeling  — excusing  harassers,  labeling  it  as  flirting. 

Illusory  control  ~ attributing  it  to  one's  own  attire. 

Endurance  — suffering  in  silence,  isolation/helplessness. 

Externally  Focused  Strategies 

Avoidance  — quitting  job,  dropping  class,  leaving  school. 

Assertion/confrontation  --  confronting  harasser  about  behavior. 

Seeking  help  — reporting  incident  to  authorities. 

Social  support  - seeking  support  for  dealing  with  harassment. 

Appeasement  ~ attempting  to  placate  harasser. 


It  is  important  to  be  aware  of  these  potential  effects  on  ourselves,  our  students  and  staff  so 
that  optimum  sensitivity  is  used  in  conversations,  interviews,  or  inquiries. 


Effects  on  Others 

Not  only  subjects  of  sexual  harassment  are  affected  by  it  in  school  programs,  classrooms, 
hallways,  and  activities.  Witnesses  of  sexual  harassment  can  begin  to  fear  that  they  may  be 
"next."  They  may  fear,  also,  for  their  own  siblings  who  also  attend  school. 

Of  equal  concern  are  the  perpetrators  of  sexual  harassment  who,  even  in  elementary  school, 
learn  that  aggressive  or  harassing  behavior  is  "okay"  in  school.  This  is  not  only  unfair  to 
these  youth,  but  it  could  have  destructive  results  later  in  adult  life. 

The  U.S.  Department  of  Education,  Office  for  Civil  Rights,  recommends  that  male  and 
female  students  be  trained  on  which  of  their  behaviors  may  constitute  illegal  conduct. 

If  sexual  harassment  is  permitted  to  continue  in  a school  environment,  students  can  learn 
from  adult  silence  or  inaction  that  school  is  not  always  a safe  place. 


♦Unpublished  research  by  Louise  Fitzgerald,  Dept,  of  Educational  Psychology,  Univ.  of  Illinois,  as  reprinted  in  Sexual  Harassment: 
Research  and  Resources.  A Report  in  Progress.  National  Council  for  Research  on  Women,  NY:  November  1991. 
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The  School’s  Responsibilities 

" For  18  months  we  tried  to  get  the  school  to  act . They  just  kept  telling  us  we 
were  overreacting  and  that  if  we  didn  7 make  such  a big  deal  out  of  it,  it  would 
all  go  away."1 

Carol  Lyle,  mother  of  Katy  Lyle,  student  harassed  by 
peers  in  high  school 


Courts  have  found  that  schools  have  an  "affirmative  duty*1  to  protect  students  and  staff  in  a 
discrimination-free  and  harassment-free  environment. 

What  is  included  in  " affirmative  duty?" 

"Affirmative  duty"  includes  the  adoption  and  publication  of  a sexual  harassment  policy  and 
grievance  procedure;  prompt,  appropriate  and  remedial  enforcement,  and  regular,  ongoing 
training  of  all  staff  and  students. 

The  U.S.  Department  of  Education,  Office  for  Civil  Rights,  prescribes  these  "Effective 
Preventive  Measures"  for  districts2: 

• the  establishment  and  publication  of  grievance  procedures  and  a policy  that 
encompasses  complaints  of  sexual  harassment 

• assurance  of  prompt,  equitable  and  confidential  resolution  of  complaints. 

• designation  and  training  of  responsible  employees  to  coordinate  compliance  activities. 

• affirmatively  raising  the  subject  of  sexual  harassment  within  the  school,  and  making 
clear  that  it  is  against  school  policy. 

• taking  effective  steps  to  correct  any  harassment,  including  warning  and  disciplining 
offenders.  Remedial  steps  for  witnesses,  victims,  and  others  are  included. 


^In  Wellesley  College  Center  for  Research  on  Women,  1990-92  Report,  p.  14.  Wellesley,  MA.  02181-8259,  617-283-2500.  1993. 
■^Office  for  Civil  Rights  policy  Memorandum  to  Regional  Civil  Rights  Directors,  August  31,  1981. 
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The  Montana  Human  Rights  Commission  recommends  these  steps  for  districts  as 
employers*: 

"The  best  tool  for  eliminating  sexual  harassment  is  prevention... 

• develop  and  post  a written  policy  defining  and  prohibiting  sexual  harassment  and 
providing  an  effective  procedure  for  reporting  it,  and  disciplining  those  who  engage  in  it. 

• provide  training  for  all  employees  in  sexual  harassment  prevention. 

• express  strong  disapproval  of  any  sexual  conduct  in  the  workplace,  including  jokes  and 
comments  which  may  be  offensive. 

• immediately  investigate  any  report  of  sexual  harassment. 

• take  immediate  corrective  action  upon  determining  that  sexual  harassment  occurred. 

• inform  employees  of  their  right  to  report  sexual  harassment  to  the  Montana  Human 
Rights  Commission  or  the  federal  Equal  Employment  Opportunity  Commission. " 


•"Sexual  Harassment  is  Against  the  Law;  A Guide  for  Employers  and  Employees,"  State  of  Montana  Human  Rights  Commission,  P.  O. 
Box  1728,  Helena,  MT  59624,  1-800-542-0807. 
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The  National  School  Board  Association  offers  this  practical  advice*: 

/.  Develop  and  disseminate  a policy  against  sexual  harassment. 

2 Educate  personnel  and  students  in  sexual  harassment  and  in  compliance  with  the 
district's  policy. 

3.  Implement  effective  complaint  and  investigation  procedures. 

4.  Take  prompt,  appropriate  and  remedial  corrective  action. 

5.  Establish  systems  for  identifying  special  problematic  situations,  and  special  solutions. 

6.  Implement  "preventive"  policies. 

7.  Understand  special  considerations  and  responsibilities  regarding  harassment  of  students. 

8.  Take  special  measures  for  dealing  with  harassed  students. 


Deliberate  Indifference  or  Reckless  Disregard 

"School  officials  may  be  liable  if  they  maintain  a practice,  custom,  or 
policy  of  deliberate  indifference  or  reckless  disregard  in  instances  of 
known  or  suspected  sexual  harassment  and/or  sexual  abuse  of  students 
by  school  employees,  in  concealing  complaints  of  harassment  and/or 
abuse,  and  in  discouraging  student  complaints  about  such  conduct" 

Mary  Jo  McGrath  in  Sexual  Harassment:  Minimize  the 
Risk,  1993.  (p.  24-25) 


’"Practical  Advice  on  Handling  Sexual  Harassment  in  Schools,"  by  Naomi  E.  Gittins,  in  Sexual  Harassment  in  the  Schools:  Preventing  and 
Defending  Against  Claims.  National  School  Boards  Association,  Alexandria,  VA:  November  1990,  p.  31 +. 
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"Seeing  Is  Not  Believing... 


"I  hated  all  the  teachers  because  they  saw  what  was  going  on.  They  knew  and  they 
didn't  do  anything  about  it.  That  was  the  hardest  part  because  I hated  them  all,  didn't 
trust  them."  (p.  141) 

" Finally , I decided  to  tell  the  counselor....  I regret  it  to  this  day  because  they  made  me 
feel  as  if  I were  lying  and  I felt  more  interrogated  than  listened  to.  I felt  really  alone  and 
stupid. " (pp.  22-231) 


"Seeing  is  not  believing"  - at  least  that’s  what’s  believed  by  39  per  cent  of  the  4,200  students 
who  responded  to  a nationwide  survey  on  sexual  harassment  in  schools.  These  are  startling 
words  from  "Secrets  in  Public:  Sexual  Harassment  in  Public  (and  Private)  Schools,"  a 
powerful  and  disturbing  report  based  on  the  results  of  the  self-reported  survey  conducted 
by  the  Wellesley  College  Center  for  Research  on  Women,  and  the  NOW  Legal  Defense  and 
Education  Fund.  The  survey  was  published  by  Seventeen  Magazine  in  September  1992,  and 
the  results  in  the  May  1993  issue2: 

• 39%  of  respondents  reported  being  harassed  at  school  every  day  of  the  last  year; 
29%  reported  it  happened  once  a week. 

• over  66%  reported  that  others  had  witnessed  it. 

• 4%  reported  being  harassed  by  teachers  or  other  adult  staff. 

• schools  took  action  in  55%  of  the  reported  cases. 

• 89%  reported  sexual  comments  and  gestures,  83%  being  touched  or  grabbed. 

Dr.  Nan  Stein,  director  of  the  Project  on  Sexual  Harassment  in  Schools  for  the  Wellesley 
College  Center,  writes  about  this  disturbing  and  dangerous  pattern  in  some  schools: 

" Girls  recognize  that  adults  see  sexual  harassment  happening  in  front  of  their  eyes 
and  they  also  expect  adults  to  see  and  feel  it  as  they  do  - and  to  believe  what  they 
are  seeing.  Yet,  many  girls  cannot  get  confirmation  of  their  experiences  from 
school  personnel  because  most  of  those  adults  do  not  name  it  as  " sexual 
harassment " and  do  nothing  about  stopping  it.  Insult  is  thus  added  to  injury, 
because  adults  will  not  confirm  that  sexual  harassment  is  happening  and  they  do 
not  intervene  to  stop  it."  (p.  221) 
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This  is  a troubling  reality  in  many  schools.  If  it  is  happening  in  Montana,  the  loss  of  trust 
in  adults  is  a devastating  failure  guaranteed  to  have  lasting  effects  in  our  students’  lives. 
Montana  district  personnel  need  to  make  special  efforts  to  make  sure  our  students  believe 
their  school  is  a safe  and  caring  place  run  by  adults  who  will  listen  to  them. 

Dr.  Stein  makes  another  important  point  that  sexual  harassment  in  schools  amounts  to  a 
training  ground  for  sexual  and  physical  violence  later  in  adult  life. 

"These  stories  suggest  atrocities  of  a magnitude  not  yet  widely  considered  - that 
schools  may  he  training  grounds  for  the  insidious  cycle  of  domestic  violence:  girls 
are  trained  to  accept  this  battering  and  assault , and  are  taught  they  are  on  their 
own,  that  the  adults  and  others  around  them  will  not  believe  or  help  them. " (p. 

241) 

By  permitting  these  "training  grounds"  to  continue,  often  under  the  guise  of  "boys  will  be 
boys"  or  "teenagers  will  be  teenagers,"  school  districts  can  send  signals  to  perpetrators  that 
their  behavior  is  "okay."  If  illegal  behavior  is  not  stopped,  both  male  and  female  harassers 
can  perceive  the  school’s  silence  as  approval. 

"Schools  become  unsafe  places ; students  lose  confidence  in  school  policies  and 
trust  for  school  officials.  These  consequences  are  felt  not  only  by  the 
victim/subject,  but  also  by  the  bystanders,  be  they  the  ‘ innocent  ’ witnesses  or  the 
deliberate  colluders,  who  have  now,  too,  tasted  the  bitter  lessons  of  sexual 
harassment."  (p.  101) 


The  Working  Paper  titled  "Secrets  in  Public:  Sexual  Harassment  in  Public  (and  Private) 
Schools"  is  a resource  for  study  by  Montana  schools.  It  is  Working  Paper  No.  256,  and  is 
available  from: 

The  Publications  Department 

Wellesley  College  Center  for  Research  on  Women 

Wellesley,  MA  02181-8259 

617-283-2500 


"Secrets  in  Public:  Sexual  Harassment  in  Public  (and  Private)  Schools,"  by  Nan  D.  Stein,  Wellesley  College  Center  for  Research  on 
Women,  Working  Paper  No.  256,  Wellesley,  MA:  1992. 

^"Sexual  harassment  at  school:  pleas  from  female  students  highlight  the  problem,"  USA  Today,  March  24,  1993,  ID. 
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An  Abuse  of  Power  in  Order  to  Control 


Sexual  harassment  is  sex  discrimination,  and  no  one  is  immune  from  it.  It  is  not  an  issue  of 
flirtation  or  sexual  attractiveness.  It  is  an  issue  of  POWER.  Harassment  is  the  ABUSE  of 
POWER  using  bias  as  a means  to  CONTROL  or  INTIMIDATE  persons  in  our  society,  and 
in  our  schools.  It  affects  males  and  females  across  all  racial,  cultural,  language,  and  ability 
groups. 

It  is  unfortunate,  but  painfully  true,  that  people  of  color,  and  people  with  learning  and 
physical  disabilities  can  be  targets  of  sexual  harassment.  This  may  be  especially  true  of 
harassment  from  their  peers.  These  individuals  are  placed  in  '’double”  or  "triple  jeopardy” 
as  subjects  of  racism,  sexism,  and  discrimination  because  of  disability. 

In  dealing  with  sexual  harassment  we  must  be  sensitive  to  the  many  perspectives  of 
individuals  from  diverse  cultural  and  racial  backgrounds,  as  well  as  individuals  with  different 
abilities.  We  must  guard  against  stereotypic  assumptions  about  what  might  be  perceived  as 
harassment.  Examine  your  own  language  and  behavior  to  make  sure  they  are  inclusive  and 
affirming  of  all  individuals.  Remember,  the  test  of  sexual  harassment  is  the  perspective  of 
the  subject  of  the  unwanted  behavior. 
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What  Can  be  Done  About  Student-to-Student  Harassment? 


What  about  alleged  harassment  involving  an  adult?  Your 
district  has  clear  procedures  for  handling  problems  with  school 
district  employee  behavior.  It  is  very  reasonable  for  the  district 
to  get  legal  advice  when  an  employee  or  adult  acting  in  a 
school-sponsored  activity  is  involved.  Legal  counsel  can  assist 
the  district  in  taking  appropriate  steps  in  protecting  due  process 
rights  of  all  parties. 


STUDENT  PEER  HARASSMENT 

Every  case  of  actual  or  suspect  sexual  harassment  is  unique,  and  should  be  handled  on  a 
case-by-case  basis.  However,  the  general  strategies  fall  into  two  categories: 

1.  Informal  strategies,  and  2.  Formal  complaint  processes. 


Informal  Strategies 

It  is  important  to  determine  the  following: 

1)  the  facts  of  the  situation, 

2)  the  seriousness  and  nature  of  the  impact  on  the  subject, 

3)  the  disciplinary  history  of  the  alleged  perpetrator,  and 

4)  the  harassment  and  discipline  policies  of  the  district. 
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Student  Peer  Harassment  ( cont.) 


If  you  substantiate  that  the  behavior  did  occur,  you  may  find  that  steps  short  of  formal 

grievance  procedures  (including  discipline  according  to  the  policy  of  the  district)  can  resolve 

most  cases  of  student  peer  harassment.  If  the  situation  indicates  that  informal  steps  may 

resolve  the  situation,  these  are  recommended*: 

1.  Face-to-face  confrontation  between  victim  and  harasser  is  NOT  advised.  This  could  be 
considered  additional  harassment  or  intimidation  perpetrated  by  the  district. 

2.  Immediately  inform  the  alleged  harasser  that  sexual  harassment  is  illegal  under  state  and 
federal  law.  Give  the  student  a copy  of  the  district  policy  prohibiting  sexual  harassment  by 
students  at  school  and  during  school-sponsored  activities.  Include  the  procedure  used  to 
investigate  allegations  of  sexual  harassment.  Tell  the  student  that  if  the  offensive  behavior 
has  occurred , it  must  stop  and  what  the  consequences  will  be  if  the  behavior  continues.  If 
the  offensive  behavior  continues,  be  prepared  to  follow  up  with  the  consequences.  Do  not 
bluff! 

Inform  the  alleged  harasser  that  retaliation  against  a person  for  reporting  sexual  harassing 
behavior  or  assisting  in  the  investigation  is  a separate  illegal  offense  and  if  reported,  the 
district  will  take  additional  action.  It  is  critical  that  any  reports  of  retaliation  be  investigated. 
Failure  to  investigate  such  reports  will  destroy  the  credibility  of  the  district,  and  student 
reporting  will  stop. 

Request  that  the  matters  discussed  about  the  alleged  sexual  harassment  be  kept  confidential 
Remind  them  that  in  Montana  individuals  have  a strong  personal  privacy  right. 

3.  Tell  the  subject /victim  that  you  have  told  the  alleged  harasser  that  a ) sexual  harassment  is 
illegal;  b)  if  occurring  the  alleged  offensive  behavior  must  stop  immediately;  c)  what  the 
consequences  will  be  if  the  behavior  continues;  and  d)  that  retaliation  against  a person  for 
reporting  sexually  harassing  behavior  or  assisting  in  the  investigation  is  a separate  illegal 
offense.  Be  sure  the  subject/victim  knows  that  the  district  will  thoroughly  investigate  all 
reports  of  retaliation  and  take  appropriate  action.  Individuals  should  be  notified  of  the  other 
formal  channels  available  to  them. 

4.  Creative  strategies  should  be  explored.  For  example,  some  districts  include  in  student 
discipline  that  the  perpetrator  will  be  in  charge  of  arranging  for  and  speaking  at  training 
programs  for  students. 

5.  Remedial  counseling  and  education  programs  can  be  provided  for  the  victim,  witnesses,  or 
the  entire  teaching/ student  body. 

6.  DOCUMENT  all  interactions,  consultations,  disciplinary  action,  and  efforts  to  resolve 
problems.  Hopefully,  it  will  not  be  needed  later. 

‘Advice  of  legal  counsel  in  the  Office  of  Public  Instruction. 
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Student  Peer  Harassment  (cont.) 

If  evidence  cannot  be  found  to  substantiate  a report  or  complaint  of  sexual  harassment, 

these  strategies  are  helpful*: 

1.  Inform  each  party  that  you  are  unable  to  substantiate  the  claim  that  sexual  harassment  has 
occurred.  Remind  all  parties  about  the  definition  of  sexual  harassment,  and  the  laws  and 
district  policy  prohibiting  it. 

2.  Do  not  speculate  about  whether  or  not  the  harassment  occurred!  Remember,  the  evidence 
did  not  support  the  allegation.  However,  also  remember  that  the  subject/victim ’s  testimony, 
if  believed,  is  enough  evidence  to  support  the  allegation  without  other  evidence. 

3.  Inform  each  party  of  the  channels  available  to  them  for  grievance  and  complaint.  Take  care 
NOT  to  discourage  anyone  from  coming  to  the  administration  again  with  these  problems, 
reminding  everyone  that  it  is  the  school’s  responsibility  to  provide  a safe  learning  and  working 
place. 

4.  Request  that  each  party  keep  this  proceeding  confidential  to  limit  rumors  and  gossip. 

5.  Tell  the  parties  that  retaliation  is  illegal  and  complaints  of  retaliation  will  be  thoroughly 
investigated. 

6.  Advise  each  party  that  they  should  inform  the  administration  immediately  if  any  further 
incidents /behavior,  or  retaliation  occur.  Promise  to  respond. 

7.  Plan  educational  training  events  for  students,  staff,  and  parents  so  the  whole  school 
community  has  solid  information  to  counter  any  rumors  or  innuendo. 

8.  Reporting  incidents  of  sexual  harassment  is  difficult  for  students  and  employees.  District 
personnel  need  to  create  an  environment  in  which  reports  are  taken  seriously,  are  thoroughly 
investigated,  and  in  which  investigations  are  fair  and  protect  the  rights  of  the  complainant, 
the  alleged  harasser,  and  witnesses. 


•Advice  of  legal  counsel  in  the  Office  of  Public  Instruction. 
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Formal  Complaint/Grievancc  Channels  for  AT  I . Cases 


If  informal  strategies  do  not  resolve  the  problem,  the  following  formal  grievance  procedures 
are  available.  Complaints  may  be  filed  in  more  than  one  agency  simultaneously.  NOTE: 
The  Office  for  Civil  Rights  and  Human  Rights  Commission  have  filing  deadlines. 

Grievance  Procedures  available  to  students: 

District  grievance  procedure  (for  example,  Title  IX  process) 

Office  for  Civil  Rights  (U.S.  Department  of  Education,  Denver  Region) 

- filing  under  federal  Title  IX 

Montana  Human  Rights  Commission 

- filing  under  the  Montana  Human  Rights  Act  and  implementing  regulations 

Legal  action  (private)  in  federal  court  under  Title  IX 

(In  any  of  the  above,  seeking  advice  of  legal  counsel,  or  the  personnel  of  these  agencies  is 
recommended,  especially  in  cases  involving  adults  and  students.) 


Grievance  Procedures  available  to  employees: 

District  grievance  procedure  (for  example,  Title  IX  process) 

Office  for  Civil  Rights  (U.S.  Department  of  Education,  Denver  Region) 

- filing  under  federal  Title  IX 

Montana  Human  Rights  Commission 

- filing  under  the  Montana  Human  Rights  Act,  and/or 

- filing  under  federal  Title  VII 

Legal  action  (private)  in  federal  court  under  Title  IX 
Grievance  through  collective  bargaining  agreement  process 


DOCUMENT,  DOCUMENT,  DOCUMENT... 

However  you  are  involved  in  a situation,  document  everything.  Call  on  specialized  technical 
assistance  from  the  Office  of  Public  Instruction,  teachers’  union  representatives,  Montana 
School  Boards  Association,  or  the  legal  counsel  of  your  district. 
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Personal  Strategies  to  Stop  Unwanted  Sexual  Attention 


These  suggestions  come  from  over  a decade  of  work  on  sexual  harassment  in  schools  by  Nan 
Stein  and  Eleanor  Linn.*  These  strategies  work  for  subjects/victims,  as  well  as  witnesses  of 
sexual  harassment.  NOTE:  They  are  also  recommended  steps  for  persons  who  believe  they 
are  being  "set-up"  or  falsely  accused.  You  may  find  this  to  be  solid  advice  for  students  or 
adults  who  ask  for  your  help. 

• Tell  the  harasser  to  STOP  — not  required  but  recommended. 

Try  the  "Broken-RecorcT  technique  — repeating  the  demand  to  STOP  in  objective, 
broken-record  style. 

• Keep  records,  such  as  a journal  with  details  of  each  incident,  witnesses,  your  actions,  the 
perpetrator’s  actions. 

• Tell  others;  friends  can  witness  for  you.  Tell  an  adult  you  TRUST  or  the  first-tine  supervisor 
or  school  official  not  involved  in  the  act. 

• Write  a letter  to  the  harasser. 

When  you t 

at  this  time  and  place 

I felt . 

This  is  affecting  my  life  in  this  way . 

I want  you  to  STOP. 

If  it  does  not  STOP,  I will  take  further  action  to  make  sure  it  does. 

Sign,  Date,  and  Deliver  in  person  with  an  adult  witness. 

• Get  a copy  of  your  school’s  sexual  harassment  policy  and  talk  to  a counselor  or  other 
administrator  who  handles  complaints. 

• If  informal  action  does  not  work,  file  a complaint  or  take  other  formal  action. 


•The  first  curriculum  on  sexual  harassment  in  schools  by  Nan  D.  Stein,  et.  al.,  Who’s  Hurt  and  Who’s  I iahl*» t Mass.  Dept,  of  Education, 
Quincy,  MA,  1986;  and  the  very  effective,  age-appropriate  booklet  for  students  by  Eleanor  Linn,  et.al.,  TUNE-IN  To  Your  Rights. 
Programs  for  Educational  Opportunity,  Univ.  of  Michigan,  Ann  Arbor,  1985. 
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More  Frequently-Asked  Questions 


Can  " friendly " behavior  be  sexual  harassment?  How  do  I know?* 

• Is  my  INTENT  the  same  as  the  IMPACT  on  the  receiving  individual? 

• Do  I act  in  sexual  ways  with  anyone  at  school  or  work? 

• Is  my  behavior  welcome? 

How  do  I know  if  my  behavior  is  "welcomed11  or  not?* 


Ask  yourself  these  questions: 

1.  Would  I want  my  behavior  to  be  the  subject  of  a column  in  my  school’s  newsletter 
or  in  the  evening  news? 

2.  Is  there  equal  POWER  between  me  and  the  person  that  I’m  interacting  with? 

3.  Would  I behave  the  same  way  if  the  person  I’m  in  a relationship  with  was  standing 
next  to  me? 

4.  Would  I want  someone  else  to  act  this  way  toward  a family  member,  or  a person  that 
I’m  in  a relationship  with? 

5.  Is  there  equal  initiation  and  participation  in  interactions  with  the  other  person?  Is 
my  behavior  returned  in  similar  kind  and  degree  by  the  other  person(s)? 


If  you  answered  "NO"  to  1,  2,  3,  or  4,  your  behavior  is  probably  unwanted  by  the  recipients 
of  your  behavior.  If  you  answered  "NO"  to  5,  your  sexual  behavior  is  very  likely  unwanted. 

Do  not  expect  the  recipient  of  your  behavior  to  be  able  to  indicate  to  you  that  your  behavior 
is  unwanted,  especially  if  they  are  students  or  coworkers  of  unequal  rank,  tenure  or  power. 

Treat  people  and  students  as  THEY  would  like  to  be  treated,  not  as  YOU 
THINK  they  would  like  or  should  like  to  be  treated.  When  in  doubt,  talk  with 
each  other. 


‘These  helpful  guidelines  are  taken  from  the  Anderson-Davis  program:  "Intent  vs.  Impact:  A Sexual  Harassment  Prevention  Training 
Program,"  Rockville,  MD:  BNA  Communication,  Inc.,  1988. 
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What  Students  Should  Know 


So  what’s  the  big  deal?  What  IS  the  big  deal,  anyway?  Isn’t  this  really  overreacting...  you 
know,  people  being  just  too  sensitive  anymore? 

Harassment  is  about  force  and  control.  It’s  about  feelings  that  interfere  with  your  work  as 
a student.  All  students  have  the  legal  protection  of  an  education  free  from  sexual 
harassment.  Harassment  hurts,  after  all,  and  that’s  what  makes  it  a big  deal. 


As  a student  you  have  both  RIGHTS  and  RESPONSIBILITIES: 

Right  to  learn  and  participate  in  school  activities  and  programs  FREE  OF  SEXUAL 
HARASSMENT, 

Right  to  get  help  from  your  school  to  STOP  sexual  harassment  if  it’s  happening  to  you. 

Risht  to  be  free  of  retaliation  or  intimidation  if  you  report  sexual  harassment  or  testify  for 
someone  who  does  report  it. 


Responsibility  to  learn  about  sexual  harassment  and  take  it  seriously.  Learn  the  difference 
between  flirting  and  sexual  harassment. 

Responsibility  to  tell  harassers  to  STOP. 

Responsibility  to  STOP  your  friends  and  classmates  when  they  harass  others. 
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Try  this  Quiz... 


Is  your  school  prepared  to  handle  sexual  harassment  problems?* 

Y N Do  you  understand  your  school's  sexual  harassment  policy?  Do  you  know  where 

to  find  a copy? 

Y N Have  you  been  given  any  written  guidelines  that  explain  how  to  report  sexual 

harassment? 

Y N Are  your  school's  guidelines  clear  and  easy  to  follow? 

Y N Have  your  parents /family  members  been  told  how  to  help  you  make  a complaint? 

Y N Do  you  know  a person  at  your  school  you  feel  comfortable  talking  to  about 

sexual  harassment? 

Y N Have  you  been  to  a workshop  on  sexual  harassment? 

Y N Has  sexual  harassment  been  discussed  in  any  of  your  classes? 


If  you  answered  "no"  to  most  of  these,  your  school  needs  to  do  more.  Talk 
to  your  student  council  or  to  counselors  and  teachers  about  taking  steps  to 
learn  about  and  stop  sexual  harassment. 


•This  material  is  taken  directly  from  TUNE  IN  To  Your  Rights:  A Guide  for  Teenagers  about  Turning  OFF  Sexual  Harassment,  by 
Morris,  Terpstra,  Croninger  and  Linn,  Programs  for  Educational  Opportunity,  University  of  Michigan,  Ann  Arbor  1985,  p.  20. 


Remember ; Students: 


1.  Sexual  harassment  is  different  from  flirting.  Harassment  hurts,  flirting  doesn’t. 
Flirting  is  welcomed  and  returned.  Harassment  isn’t. 

2.  The  person  who  RECEIVES  the  behavior  DECIDES  if  it  is  unwelcome,  intimidating, 
embarrassing,  or  humiliating. 

3.  The  line  is  CROSSED  when  your  studies,  your  work  performance,  or  your  willingness 
to  go  to  school  are  affected. 

4.  Harassers,  not  the  victims,  are  responsible  for  THEIR  OWN  behavior.  It’s  okay  to 
"tell"  on  someone  when  they  are  breaking  the  laws  or  policies  of  the  school. 

5.  Schools  are  LIABLE  for  YOUR  harassing  behavior  as  students  and  will  DISCIPLINE 
you  for  it. 

6.  Schools  are  LIABLE  for  harassing  behavior  of  adults  in  your  school  and  will 
DISCIPLINE  them  for  it. 


CHECKLIST  for  STUDENTS* 

DO: 

• Tell  harassers  to  STOP.  Ignoring  sexual  harassment  won’t  make  it  go  away. 

• Keep  records,  a journal  or  diary  of  all  incidents,  dates,  times,  witnesses. 

• Talk  to  others.  Tell  your  friends  and  adults  you  trust 

• Write  a letter  to  the  harasser.  Deliver  the  letter  in  front  of  an  adult  witness, 
and  keep  a copy. 

• Contact  an  adult  you  trust  who  can  help  you  take  more  formal  action 
including  filing  a complaint  Your  school  must  take  you  seriously. 

• Get  a written  copy  of  the  district’s  sexual  harassment  and  grievance  policy. 

• Keep  any  written  or  taped  messages  from  the  harasser. 

• Remember,  you  have  a right  to  an  education  free  of  sexual  harassment 

DON’T: 

• Give  up!  Sexual  harassment  is  illegal,  from  a student  or  an  adult 

• Try  to  ignore  it,  thinking  it  will  go  away. 

• Drop  out  of  a class  or  an  activity  because  of  harassment  Eliminating 
harassment  is  your  school’s  responsibility. 

• Blame  yourself.  Harassers  are  responsible  for  their  own  behavior. 

• Be  ignorant  of  your  legal  rights  to  take  formal  action  if  necessary. 

• Delay  in  getting  straight  answers,  or  taking  action. 

• Forget  your  responsibility  to  stop  your  friends  when  they  harass  others. 

•Adapted  by  P.  Callbeck  Harper  from  Who’s  Hurt  and  Who’s  Liable,  by  Nan  D.  Stein,  Quincy;  Mass.  Dept,  of  Educ,  1986;  and  Eleanor 
Linn,  et.  al.,  TUNE  IN  To  Your  Rights,  Ann  Arbor  PEO,  Univ.  of  Michigan,  1985.  Thi»  may  be  used  as  a poster. 
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What  Families  Should  Know* 


1.  Schools  are  liable  for  sexual  harassment  in  school  programs,  on  school  property,  or  at 
school-sponsored  activities.  Your  student  may  be  disciplined  if  they  are  guilty  of  sexual 
harassment.  Others  who  harass  your  student  will  be  stopped,  including  disciplinary  action. 


2.  Schools  have  informal  and  formal  grievance  procedures  you  can  use  as  parents  to  register 
complaints  with  the  district.  If  you  suspect  there  is  a problem,  ask  questions  of  school 
administrators  and  insist  on  direct  answers.  Obtain  a copy  of  the  district’s  sexual 
harassment  and  grievance  policies. 


3.  Your  student  may  not  always  tell  you  if  they  are  experiencing  harassing  behavior  at 
school.  Some  things  to  watch  for  include: 

- changes  in  their  behavior,  withdrawal,  moodiness,  depression,  or  anxiety  when  questioned 
about  school 

- unanticipated  changes  in  grades. 

- prolonged  illness,  lethargy  or  unwillingness  to  return  to  school 

- unexplained  changes  in  friendship /social  patterns. 


4.  Don’t  blame  yourself,  and  don’t  blame  your  student.  Don’t  minimize  the  problem  or 
make  excuses  for  the  harasser.  Harassing  behavior  is  the  responsibility  of  the 
perpetrator,  not  the  subject/victim. 


5.  Be  direct  with  your  young  people  about  your  disapproval  of  sexual  harassment,  and 
encourage  them  to  treat  their  peers  with  respect.  Ask  your  parent  organization  to  plan 
training  events  for  parents  and  family  members. 


6.  If  you  suspect  inappropriate  behavior  from  an  adult,  take  immediate  action  with  the 
district  administration  to  protect  the  student  involved.  Expect  the  school  to  follow  due 
process  and  required  procedures,  but  expect  the  school  also  to  protect  your  student  from 
additional  harassment. 
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Successful  Strategies  From  Montana  Schools 

Arlee  High  School  has  trained  high  school  student  leaders  in  sexual  harassment 
prevention . They,  in  turn , have  trained  middle  school  students,  who  have,  in  turn,  trained 
upper  level  elementary  students. 

Laurel  High  School  teachers  and  the  principal  have  trained  each  high  school  class  in 
sexual  harassment  identification,  prevention,  and  school  responsibilities  over  a two-month 
period. 

These  are  success  stories  that  are  being  duplicated  all  across  Montana.  Following  are 

additional  ones  compiled  from  1990-93  that  could  work  in  your  school  or  community  as  well: 

1.  The  district’s  Title  IX  Coordinating  Committee  (includes  equal  numbers  of  students, 
parents/guardians,  teachers  and  administrators)  has  prioritized  sexual  harassment  as  the 
top  compliance  issue  for  the  next  two  years.  Plans  include  annual  training  of  students, 
staff  and  community  members  involved  with  the  schools.  The  parent/teacher/student 
association  has  arranged  for  business-school  partners  to  sponsor  trainers,  special 
recognition  events,  and  the  purchase  of  training  materials. 

2.  Organizers  in  one  community  for  Montana’s  annual  equity  celebration,  'Think  Purple 
Week,"  have  written  public  service  announcements  and  purchased  bill  boards  centering 
on  the  theme  "Sexual  Harassment:  It’s  Not  Funny,  It’s  Not  Academic  --  It’s  Illegal  and 
Bad  for  Business!"  Bulletin  boards  and  school  newspapers  will  be  using  the  week  in 
February  to  highlight  harassment  prevention. 

3.  After  a year  of  several  serious  incidents  of  sexual  harassment,  a high  school  now  has  the 
policy  that  student  and  staff  orientation  each  year  will  include  sexual  harassment 
awareness  education.  Each  student  must  then  take  a "test"  on  the  district’s  sexual 
harassment  policy,  and  continue  to  take  it  until  all  the  elements  of  the  policy  are  learned. 

4.  A district  established  a program  for  perpetrators  of  sexual  harassment  that  requires  them, 
as  part  of  their  discipline,  to  plan,  organize,  and  make  all  the  arrangements  for  a series 
of  seminars  and  training  workshops  for  students  on  sexual  harassment. 

5.  A middle  school’s  team  of  peer  counselors  has  decided  to  get  training  for  themselves,  and 
for  the  school’s  counselors.  Special  emphasis  will  be  on  how  to  recognize  harassment, 
what  to  do  about  it,  and  how  to  counsel  students  who  may  experience  it. 

6.  A vo-tech  center  has  established  "support  groups"  for  its  students,  especially  non- 
traditional  students  of  both  genders.  The  support  groups  discuss  issues  of  sexism  and 
racism,  including  sexual  harassment,  and  what  to  do  about  them  in  school  and  on  the  job. 

(Compiled  from  Montana  districts  and  communities  by  Pat  Callbeck  Harper,  Gender  Equity  Specialist,  OPI.) 
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Written  And  Audiovisual  Resources 


These  resources  are  each  available  for  free  loan  from  the  OPI  Gender  Equity  Library,  OPI, 

State  Capitol,  Helena,  MT  59620.  The  appropriate  audience(s)  is  indicated  in  bold. 

Curriculum,  Training  Materials,  Compliance  Guidelines 

1.  Sample  Policies  for  Montana  School  Districts  --  model  policies  and  procedures  compiled 
with  OPI  legal  counsel  for  districts  to  use  in  developing  policies.  Administrators 

2.  Sexual  Harassment  in  Education  - an  excellent  legal  commentary  by  John  Lewis,  Susan 
Hastings  and  Anne  Morgan  for  NOLPE,  National  Organization  on  Legal  Problems  of 
Education  (NOLPE:  913-273-3550),  1992.  Administrators/Legal  Counsel/Trustees 

3.  Sexual  Harassment  in  the  Schools:  Preventing  and  Defending  Against  Claims  --  a 
comprehensive  guide  for  administrators  written  and  compiled  by  Naomi  E.  Gittins  and 
Jim  Walsh,  staff  and  legal  counsel  for  the  National  School  Boards  Association, 
Alexandria,  VA:  NSBA,  November  1990.  (NSBA:  703-838-NSBA)  Administrators/Legal 
Counsel/Trustees 

4.  Investigating  Alleged  Wrongdoing  by  Employees  in  the  School  Setting  - an  important 
legal  guide,  also  from  the  National  School  Boards  Association,  Council  of  School 
Attorneys,  April  1990.  Administrators/Legal  Counsel/T rustees 

5.  Sexual  Harassment  in  the  Workplace  --  excellent  popular  guide  by  Ellen  J.  Wagner, 
1992.  Addresses  prevention,  investigation,  and  corrective  action  in  the  workplace. 

Adults/Admin. 

6.  Sexual  Harassment:  It’s  Not  Academic  - pamphlet  by  U.S.  Office  for  Civil  Rights  that 
addresses  sexual  harassment  in  schools.  Includes  commonly  asked  questions  and 
answers.  Adults/Administrators 

7.  Sexual  Harassment:  Research  and  Resources  - A Report-in-progress  - first  published 
by  the  National  Council  for  Research  on  Women  following  the  Hill-Thomas  Hearings, 
October  1991.  Catalogs  a wealth  of  research  and  resources  available  for  a wide 
audience.  Adults 

8.  Sexual  Harassment  to  Teenagers...  It's  Not  Fun/IPs  Illegal  - a curriculum  by  the 
Minnesota  Department  of  Education  for  use  with  junior  and  senior  high  students.  G6-12 

9.  NCSEE  NEWS  Focus  Issue  on  Sexual  Harassment  - of  the  National  Coalition  for  Sex 
Equity  in  Education  newsletter,  written  by  Eleanor  Linn  of  the  Program  for 
Opportunities  for  Education,  University  of  Michigan.  This  is  an  easy-to-read  "scrapbook" 
of  summaries  on  critical  points  for  administrators,  students  and  educators.  Excellent  for 
inservice.  G9-12/Adults/Administrators 
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10.  Title  IX  Line  — issue  on  sexual  harassment  in  schools,  published  by  the  Center  for  Sex 
Equity  in  Schools  of  the  University  of  Michigan,  1983.  Includes  definitions,  programs 
and  policies,  and  checklists  for  schools.  G9-12/Adults/Administrators 

11.  TUNE  IN  to  Your  Rights:  A Guide  for  Teenagers  About  TURNING  OFF  Sexual 
Harassment  — a well-written,  age-appropriate  20-page  booklet  from  students’ 
perspectives  on  peer  sexual  harassment.  Available  in  Arabic,  English,  and  Spanish.  Can 
be  ordered  from  Percy  Bates,  TUNE  IN-PEO,  1005  School  of  Education,  Univ.  of 
Michigan,  Ann  Arbor,  MI  48109-1259,  313-763-9910  ($3  each).  Excellent  for  middle  and 
high  school.  G6-12 

12.  Who’s  Hurt  and  Who’s  Liable:  Sexual  Harassment  in  Massachusetts  Schools  --  a 
comprehensive  curriculum  and  guide  for  school  personnel  with  units  for  students, 
teachers,  staff  and  community.  Reproduced  with  permission  of  Massachusetts 
Department  of  Education.  G&42/Adidts/Administrators 

13.  Sexual  Harassment:  Creating  and  Maintaining  a Harassment-Free  Environment  - a 
collection  of  training  resources,  lessons  plans,  handouts,  overheads,  and  other  resources 
for  educational  events  for  G5-6,  G7-12,  and  adult  audiences.  Written  and  compiled  by 
Pat  Callbeck  Harper,  Gender  Equity  Specialist,  OPI.  Available  through  training  events. 
G5-  12/Adults/Administrators. 

Audiovisuals 


14.  Intent  vs.  Impact:  A Sexual  Harassment  Prevention  Training  Program  — a video-based 
training  program  on  harassment  in  the  workplace.  One  video  and  manual  set  for 
employees,  and  one  set  for  managers.  Designed  for  flexibility.  1992.  Adults/ 
Administrators 

15.  No  Laughing  Matter  --  video  of  the  slide  set  that  accompanies  Who’s  Hurt  and  Who’s 
Liable  curriculum  with  vignettes  of  students  in  situations  where  harassment  is  prevalent. 
1988.  G8-12 

16.  Sending  the  Right  Signals  --  a training  program  written  and  produced  by  vocational 
students  for  students.  Kit  includes  student  handbook,  a trainer  handbook,  and  handouts. 
G7-12/Adults 

17.  Sexual  Harassment:  Minimize  the  Risk  — an  upbeat,  comprehensive  set  of  training  films 
for  administrators/educators,  students,  and  family  members.  Comes  with  written  legal 
discussion,  guidelines,  interview  forms,  lesson  plans,  and  personnel  communication 
template  from  school  law  attorney,  Mary  Jo  McGrath,  in  California.  G6- 

12/Adults/Administrators 

18.  Subtle  Sexual  Harassment  - an  excellent  training  video  on  workplace  situations, 
including  nontraditional  women,  third-party  harassment  and  other  subtle  forms.  G8- 
12/Adults 
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Recent  Articles  of  Interest  (listed  chronologically) 


19.  "It  Happens  Here,  Too:  Sexual  Harassment  in  the  Schools,"  Education  Week,  November 
27,  1991;  "School  Harassment  — An  Update,"  Education  Week.  November  4,  1992,  both 
articles  by  Nan  D.  Stein. 

20.  "Bitter  Lessons  for  All:  Sexual  Harassment  in  Schools,"  by  Eleanor  Linn,  Nan  Stein,  and 
Jackie  Young  with  Saundra  Davis,  in  James  T.  Sears,  ed.,  Sexuality  and  the  Curriculum, 
pp.  106-123.  New  York,  NY:  Teachers  College  Press.  1992. 

21.  "Halting  Harassment,"  interview  with  Pat  Callbeck  Harper  by  John  Firehammer,  Helena 
Independent  Record.  April  26,  1992,  p.  1+. 

22.  "Reading,  ‘Riting,  and  ‘Rassment,"  by  Katherine  Lanpher,  MS  Magazine.  May/June  1992. 

23.  "Sexual  Harassment  and  Schools,"  issue  of  Rethinking  Schools.  May/June  1992. 

24.  "Sexual  Harassment  in  School:  Is  Your  Child  at  Risk?"  by  Andrea  Atkins,  Better  Homes 
and  Gardens.  August  1992  (pp.  32-34). 

25.  "Harassment  in  the  Halls,"  by  Adrian  LeBlanc,  Seventeen  Magazine,  September  1992. 
Survey  written  by  Nan  Stein.  Results  published  in  Seventeen  Magazine,  May  1993  (full 
results  of  survey  are  in  "Secrets  in  Public:  Sexual  Harassment  in  Our  Schools,"  see 
number  29  below. 

26.  "U.S.  Supreme  Court’s  landmark  decision  on  Title  IX:  What  it  will  mean  for  students, 
school  districts,  and  school  personnel,"  by  Pat  Callbeck  Harper,  Montana  Schools.  June 
1992. 

27.  "Must  Boys  Always  Be  Boys,"  by  Jerry  Adler,  Newsweek.  October  19,  1992,  p.  77. 

28.  "Educating  Against  Gender-Based  Violence,"  by  Debra  J.  Robbins,  Ed.M.,  WEEA 
Digest.  Newton,  MA:  Women’s  Educational  Equity  Act  Publishing  Center,  October  1992. 
1-800-225-3088. 

29.  "Secrets  in  Public:  Sexual  Harassment  in  Public  (and  Private)  Schools,"  by  Nan  D.  Stein 
and  Nancy  Marshall,  Wellesley  College  Center  for  Research  on  Women,  Working  Paper 
No.  256,  Wellesley,  MA  02181-8259.  1992.  ($11.00) 

30.  "Sexual  Harassment  in  Schools:  Administrators  Must  Break  the  Casual  Approach  to 
Objectionable  Behavior,"  by  Nan  D.  Stein,  The  School  Administrator.  January  1993. 

31.  "Schools  Grapple  With  Peer  Harassment,"  by  Elizabeth  Levitan  Spaid,  The  Christian 
Science  Monitor.  January  21,  1993. 
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32.  "When  It’s  Time  to  Dismiss  an  Incompetent  Teacher,"  by  Mary  Jo  McGrath,  The  School 
Administrator.  April  1993,  pp.  30-33. 

33.  "OCR  Cracks  Down  on  Sexual  Harassment,"  School  Transportation  Director  - National 
News  Service  for  School  Transportation  Professionals,  May  26,  1993,  pp.  2-4. 

34.  "Fooling  Around  or  Sexual  Harassment,"  by  Stacey  Colino,  Parenting,  June/July  1993,  p. 
30. 


Additional  helpful  resources 

35.  Hostile  Hallways:  The  AAUW  Survey  on  Sexual  Harassment  in  America’s  Schools, 
American  Assoc,  of  University  Women,  1111  Sixteenth  St.,  N.W.,  Wash.,  D.C.  20036. 
1993. 

36.  "It  Happens  Here,  Too:  Sexual  Harassment  and  Child  Sexual  Abuse  in  Elementary  and 
Secondary  Schools,"  by  Nan  Stein,  in  Gender  and  Education.  Biklen  & Pollard,  eds. 
Chicago:  National  Society  for  the  Study  of  Education,  1993  Yearbook  (distributed  by 
University  of  Chicago  Press). 

37.  The  Sexual  Harassment  Workshop  (1992),  and  Sexual  Harassment  and  the  Schools 
(NEA  topical  overview  packet,  1993).  Available  from  the  Montana  Education 
Association.  Contact  MEA  for  loan  (406-442-4250). 

38.  AFT  Resource  Guide  on  Sexual  Harassment,  by  the  AFT  Women’s  Rights  Committee 
(AFT,  555  New  Jersey  Ave.,  NW,  Washington,  D.C.  20001).  Available  from  the 
American  Federation  of  Teachers  (800-238-1133) 

39.  Sexual  Harassment  in  the  Educational  Environment,  D.H.  Wishnietsky,  ed.  HOT 
TOPICS  SERIES  of  the  Center  for  Evaluation,  Development,  and  Research  of  PHI 
DELTA  KAPPA,  1992. 
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IMPORTANT  CONTACTS  ON  SEXUAL  HARASSMENT 
AND  INTIMIDATION  ISSUES: 


Montana  Human  Rights  Commission 
Anne  MacIntyre,  Administrator 
P.  O.  Box  1728 
(1236  E.  6th) 

Helena,  MT  59624 

1-800-542-0807 

444-2884 

Office  of  Public  Instruction 

Gender  Equity  Office 

State  Capitol 

Helena,  MT  59620 

Gender  Equity:  444-1952,  -2410 

Legal  Office:  444-4402 

FAX:  444-3924 

U.S.  Department  of  Education 

Office  for  Civil  Rights 

Federal  Building,  1244  Speer  Blvd. 

Denver,  CO  80204-36582 

303-844-2991 

TDD  303-844-3417 

Equal  Employment  Opportunity  Coord. 

State  Personnel  Division 

Mitchell  Building 

Helena,  MT  59620 

444-3796 

Sex  Equity  Coordinator  for  Vocational 
Education  and  Carl  Perkins 
Office  of  Higher  Education 
2500  Broadway 
Helena,  MT  59620 
444-6570,  -0317 


Montana  School  Boards  Assoc. 
Janice  Frankino  Doggett  and 
1 South  Montana  Avenue 
Helena,  MT  59601 
442-2180 


School  Administrators  of  Montana 
1 South  Montana  Aveneu 
Helena,  MT  59601-5197 

442-2510 


Your  District  Personnel  Officer: 


Your  District  Title  IX  Coordinator: 


Your  District  Legal  Counsel: 


Your  Collective  Bargaining  Unit  Rep: 
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GLOSSARY 


1.  Affirmative  duty  — includes  proactive  measures  to  prevent  illegal  behavior  (policy, 
grievance  procedure,  training  and  education);  to  deal  with  violations  in  prompt, 
appropriate  and  remedial  ways  (multiple  contact  persons,  enforcement,  counseling);  and 
to  monitor  school  activities  to  identify  and  stop  inappropriate  activities  before  complaints 
are  filed. 

Educational  institutions  are  responsible  for  a child’s  safety  during  attendance  at  school 
or  school  programs,  and  should  take  necessary  steps  and  measures  to  ensure  children’s 
well-being  and  safety. 

2.  Gender-directed  — offensive,  humiliating  or  embarrassing  behavior  that  is  not  sexual  in 
nature,  but  directed  at  a person  or  a group  because  of  gender. 

3.  Hostile  environment  — the  legal  term  for  the  type  of  sexual  harassment  which  is 
unwelcome  sexual  advances,  requests  for  sexual  favors,  or  other  verbal  or  physical 
conduct  that  has  the  intent  or  effect  of  interfering  with  an  individual’s  employment  or 
academic  work,  or  of  creating  a humiliating,  offensive  or  hostile  working  or  learning 
environment. 

4.  Negligent  supervision  - A legal  cause  of  action  for  damages  that  alleges  that  an  employer 
failed  to  take  reasonable  action  in  the  hiring,  supervision  or  retention  of  an  employee 
and  that  such  failure  caused  injury  to  another  person. 

5.  Pervasive  or  severe  - a requirement  for  a claim  of  hostile  environment.  Harassment  must 
be  ’’sufficiently  severe  or  pervasive"  to  alter  the  work  or  learning  environment.  Pervasive 
infers  more  than  a single  incident  or  comment,  suggesting  a pattern.  One  incident  of 
quid  pro  quo  harassment,  however,  may  be  severe  enough  to  constitute  sexual 
harassment. 

6.  Quid  pro  quo  — the  legal  term  for  the  type  of  sexual  harassment  which  is  unwelcome 
sexual  advances,  requests  for  sexual  favors  and  other  verbal  or  physical  conduct  that  is 
made  explicitly  or  implicitly  a term  or  condition  of  employment  or  academic 
achievement;  or  the  submission  to  or  rejection  of  is  used  as  a basis  for  employment  or 
academic  decisions  affecting  an  individual.  It  includes  intentional  threats,  coercion,  or 
pressure. 

7.  Reasonable  woman/victim  standard  — the  standard  for  determining  whether  conduct 
constitutes  sexual  harassment.  According  to  the  U.S.  Court  of  Appeals  Ninth  Circuit, 
this  is  based  on  what  a reasonable  person  under  the  victim’s  circumstances  would 
consider  sexual  harassment.  That  court  uses  the  "reasonable  woman"  standard  to 
determine  what  meets  hostile  environment  criteria. 
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8.  Reckless  disregard , deliberate  indifference  - legal  term  for  liability  schools  may  face  for 
their  own  direct  action  or  ommissions  in  fulfilling  their  duty  to  protect  students.  'I  his 
liability  exists  if  the  student  proves:  1)  school  officials  knew  of  improper  acts  by  a 
teacher  or  employee;  2)  officials  demonstrated  deliberate  indifference  to  or  tacit 
authorization  of  the  offensive  acts;  3)  officials  failed  to  take  sufficient  remedial  action; 
and  4)  such  failure  caused  injury  to  the  student. 

9.  Retaliation  ~ illegal  reprisal  or  revenge  against  persons  who  file  a complaint,  testify  in 
an  investigation,  hearing,  or  inquiry. 

10.  Sexual  harassment  - a form  of  sex  discrimination,  illegal  in  the  workplace  and  in 
educational  programs  by  federal  and  state  laws.  In  brief:  "Unwanted  behavior  of  a 
sexual  or  gender-directed  nature,  including  unwelcome  sexual  advances,  requests  for 
sexual  favors,  and  other  verbal  or  physical  conduct."  (24.9.1002(9),  MCA) 

11.  Sexual  intimidation  - a term  in  Montana  Human  Rights  regulation  for  any  unreasonable 
behavior,  verbal  or  nonverbal,  which  has  the  effect  of  subjecting  members  of  either  sex 
to  humiliation,  embarrassment  or  discomfort  because  of  their  gender.  (24.9.1002(10), 
MCA) 

12.  Sex  discrimination  - disparate  treatment  based  on  sex  which  is  prohibited  by  law, 
regulation  or  policy. 

r 

13.  Subject/Victim  - the  person  or  group  of  persons  receiving  harassing  behavior;  objects  of 
harassment. 

14.  Third  party  sexual  harassment  ~ a form  of  sexual  harassment  experienced  by  third  parties 
to  behavior  that  is  humiliating,  embarrassing  or  offensive  to  them,  and  which  they  are 
forced  to  observe/tolerate  because  of  their  work  or  school  responsibilities. 

15.  Title  TX  ~ of  the  Education  Amendments  of  1972  which  prohibits  sex  discrimination 
(including  sexual  harassment)  in  educational  programs  receiving  federal  financial 
assistance  (enforced  by  the  U.  S.  Department  of  Education,  Office  for  Civil  Rights). 

16.  Title  VII  — of  the  Civil  Rights  Act  of  1964  which  prohibits  sex  discrimination  (including 
sexual  harassment)  in  employment. 

17.  Unwanted  - not  invited,  requested,  or  welcomed.  In  sexual  harassment  cases,  the 
recipient  of  the  behavior  determines  whether  or  not  the  behavior  is  welcomed  or  wanted 
(the  persons  involved  do  not  have  to  agree  on  whether  or  not  the  behavior  is  welcome). 
A victim’s  participation  in  activity,  or  response  to  verbal  harassment  do  not  refute 
"unwelcomeness."  A victim  is  not  required  to  explicitly  reject  the  behavior  in  order  to 
make  a claim  of  sexual  harassment. 


Sources  include:  Sexual  Harassment:  Minimize  the  Risk,  Mary  Jo  McGrath,  1993,  p.  24-25. 


50 


Nancy  Keenan,  Superintendent 
State  Capitol 
Helena,  Montana  59620 


